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SUBJECT: Certification and Wetlands Program, “STATE WETLAND DEFINITION AND 
PROCEDURES FOR DISCHARGES OF DREDGED OR FILL MATERIAL TO WATERS OF 
THE STATE“ 

 
Dear Ms. Townsend: 
 
The California Water Alliance, a statewide, water-policy, nonprofit organization, 
respectfully submits the following comments in response to the State Water 
Resources Control Board’s rule-making process for Clean Water Act Section 401 – 
Certification and Wetlands Program, “STATE WETLAND DEFINITION AND 
PROCEDURES FOR DISCHARGES OF DREDGED OR FILL MATERIAL TO WATERS 
OF THE STATE, “ during an open public comment period, as provided by law: 
 
1. Authority and Jurisdiction. The Board and the State of California derive their 
power to safeguard the waters of California from the California Constitution and the 
federal Clean Water Act (CWA), as limited by various judicial precedents and 
legislative acts passed by the California Legislature, including the Porter-Cologne 
Water Quality Control Act (Water Code, § 13000 et seq.).  
 
While “wetlands” are by nature inclusive of waters of the state, there’s no 
constitutional or legislative grant of authority that justifies the Board’s new 
definition of “wetlands” to make the term inclusive of lands that are permanently or 
ephemerally dry, those covered in vegetation or bare of such vegetation, or those 
surfaced in or without a soil covering, provided they do not already fall within the 
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scope of the existing, preemptive and broadly recognized federal wetlands 
definition.  
 
The federal wetlands definition and court precedents already include under CWA 
wetlands that are adjacent to or have a demonstrable nexus with or to state waters, 
including those waters that are both navigable and those that are not (itself a 
regulatory overreach based on misinterpretation of clear language of federal law). 
The Board’s proposed definition further annexes to its jurisdiction lands and waters 
clearly not contemplated by either Congress in passing the CWA or the framers of 
California’s Constitution and the California Water Code. 
 
The Board’s claim that “There is no single accepted definition of wetlands at the state 
level” ignores the presence of an established federal definition of wetlands 
promulgated by both Congress in the CWA and by the U.S. Environmental Protection 
Agency. Numerous court precedents back both preemptive federal law and 
regulatory interpretation in its preferred status over state regulations, long 
accepted by every other U.S. state as the proper legal definition of “wetlands” for 
regulatory purposes. Interpretation by a state regulator beyond Congress’s language 
is therefore unconstitutional. 
 
Creating a new standard through regulatory definition divorced from authorizing 
legislation invites long, costly and uncertain litigation of California’s definition and 
the Board’s authority to legislate through administrative regulatory processes 
rather than through legislation. Resulting delays and discrepancies that will emerge 
as a result of court action in response to the Board’s proposal are in direct conflict 
with the Board’s intent as it will undoubtedly impede and delay necessary actions 
necessary to protect critical wetlands and waterways. 
 
The Board’s definition and procedures arbitrarily and capriciously controvert 
established Supreme Court legal decisions regarding the CWA pertaining to state 
authority over lands both pristine and used for various beneficial purposes by the 
people and industries of the State of California, including lands that are neither 
wetlands in themselves, nor are a nexus to state waters, whether navigable or 
non-navigable. The Board’s attempt to make new rules in anticipation of changes to 
federal law that it might deem unacceptable or arbitrary is a radical departure from 
the Board’s historical reliance on federal CWA protections for its authority to 
regulate so as to prevent harm to state waters resulting from dredging or fill 
discharges operations.  
 
2. Overreach Will Cause Harm. The rule-making is detrimental to public and 
private interests seeking to preserve lands and waters of the state, those who must 
alter lands in order to protect the public’s safety and prevent harm to property, and 
those who manage lands and waters to ensure the reliability, continuity and safety 
of California’s drinking water supplies, among other affected parties too numerous 
to enumerate. 
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Further, the Board’s proposed rule, inherently limited to dredge and fill discharges 
on land, is a thinly disguised overreach to establish a new definition that will permit 
and carry regulatory authority of the Board far beyond either dredging or fill 
practices, one that will establish the Board’s authority to regulate unrelated and 
historical land-use practices, including development, cultivation, husbandry, 
environmental preservation, stewardship, conservation, endangered species 
protection and recreational uses. 
 
3. Inadequate and Improper Justification. The Board insists that justification for 
the new rule’s definition and prescriptive procedures stem in part from situations 
and needs entirely within the power of Board to adjudicate through the present 
span of its own existing management control, to wit: “inconsistency across the Water 
Boards in requirements for discharges of dredged or fill material into waters of the 
state, including wetlands.” Rather than conduct the Board’s own business and bring 
order to the various regional water quality control boards under its authority and 
direction, it instead would reach beyond its own organization and apply new 
standards, definitions and procedures to the people, lands and waters of the entire 
state.  
 
The Board concludes its justification of a new definition and procedures by saying 
“current regulations have not been adequate to prevent losses in the quantity and 
quality of wetlands in California, where there have been especially profound historical 
losses of wetlands.” While admitting failure under existing authorities, the Board also 
fails to demonstrate how expanding its authority and jurisdiction will provide for 
success in stemming losses and improving quality of wetlands under the existing 
“wetlands” term definition. 
 
Further, despite its overly broad assertion, the Board provides no causal evidence of 
relationship between any claimed harm to wetlands in either quality or quantity and 
present dredging or fill practices, a further demonstration that the new definition of 
the term is intended to apply more broadly than to simple dredging and fill 
discharge operations. Its assertion without proof of causality is devoid of hard 
evidence that would warrant the extreme step of annexing into its jurisdiction and 
control public and private lands beyond the Supreme Court-limited definition and 
the Clean Water Act’s authority conferred by Congress concerning wetlands or an 
existing nexus to wetlands. 
 
4. Sufficiency and Self-Serving. The Board reasons, “In accordance with Executive           
Order W-59-93 the Procedures ensure that the Water Boards’ regulation of dredged or             
fill activities will be conducted in a manner “to ensure no overall net loss and               
long-term net gain in the quantity, quality, and permanence of wetlands acreage and             
values...” (Emphasis added) at the same time as it seeks to include within its              
spacious definition of “wetlands” many lands that are historically and demonstrably           
not wetlands subject to its authority and purposes.  
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Changing the “wetlands” definition is, in the Board’s convoluted rationale, part and            
parcel with accomplishing its stated goal for the regulatory excursion, “The Water            
Boards are committed to increasing the quantity, quality, and diversity of wetlands            
that qualify as waters of the state.” (Emphasis added) Ipso facto, promulgate this             
proposed new rule, and the state’s wetlands by fiat will include and encompass far              
more lands than those previously counted as wetlands. Can the Board’s justification            
to the California Legislature to acquire additional resources in personnel, budget           
and activities to manage the vastly expanded inventory of wetlands lag far behind,             
and should our state be penalized through a definition to expand the scope of a state                
agency?  
 
Without substantiation, the Board claims, “The wetland definition…reflects current 
scientific understanding of the formation and functioning of wetlands.”  To the 
contrary, the overwhelming consensus of current science is to exclude from 
classification as wetlands any lands that do not exhibit the characteristics and 
perform the ecological functions of wetlands, including permanently and 
predominantly dry lands, soilless lands of rock and gravel not adjacent or part of a 
watercourse tract, former wetlands naturally or artificially cut off from adjacent 
watercourses, including but not limited to those severed by dams; levees; dikes; 
natural landslides; fill or highway, railway and other transport rights-of-way.  
 
The scientific exclusion from classification as wetlands of lands such as these 
recognizes that landforms transition over time in the face of both natural and 
human-caused change, including transformation already under the Board’s purview 
to review and permit as well as those beyond its authority; the Board’s definition 
would encompass without distinction entire watersheds of non-wetland lands, other 
terrain far from state waters, and lands within state or federal flood-control project 
areas. 
 
Without distinction or exception, the Board’s definition includes as wetlands, “An 
area is wetland if, under normal circumstances,…the area lacks vegetation.” By that 
overly broad definition, the entire massif of the Sierra-Cascades mountain ranges 
above tree line would qualify as wetlands, as would virtually all the desert lands of 
the state, encompassing millions of acres of non-wetlands regulatory area converted 
into wetlands. So would fallow agricultural fields, even graded and paved lands 
Developers preparing land for residential or commercial structures would, by virtue 
of their activities, convert non-wetlands into wetlands simply through earthmoving 
and grading operations necessary for construction.  
 
Even if the Board’s proposed definition could pass constitutional muster or be 
properly justified, such overreach and incursion of the Board’s authority into every 
aspect of public life and economic activity is simply breathtaking, inappropriate and 
unwarranted.  Such a broad assumption of powers should only be exercised by the 
California Legislature. That body has not taken such action, and it is doubtful that it 
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would; to the contrary, the Board’s proposal invites scrutiny by legislators who may 
reasonably pass legislation to roll back the Board’s new authority, even if the Board 
finalizes its rule as presently proposed. 
 
Conclusion. The Board, and by extension the State of California, is engaged in a 
wholesale regulatory reclassification without proper justification of millions of 
acres of public and private lands neither legally nor scientifically classifiable as 
wetlands, including lands of California owned in the public trust by the federal 
government.  
 
This thinly disguised land grab made in the name of preserving the state’s waters 
will result in long, costly and wasteful litigation between the state and federal 
government and with private landowners caught in a regulatory squeeze for the 
convenience and benefit of the Board.  
 
CalWA believes that the proposed rule will not physically protect, preserve or 
restore true wetlands and waterways of California threatened by dredging and fill 
discharge operations. Expanding the definition of a waterway does not a waterway 
make. This “new math” does not serve well the environment of California in any real 
sense; rather, it is a means to the end of inventing success and faux 
accomplishments for an agency that has failed, for lack of exercise adequate and 
sufficient control over its own regional water boards and for whatever other 
reasons, to achieve its directive of protecting and preserving the waters of the State 
of California it is charged to oversee. 
 
The proposed definition and procedures of this rule should be withdrawn, and a 
broad and inclusive commission or conference of stakeholders and environmental 
scientists representing all the regulated users and the state’s aquatic environment. 
should be convened to inform the Board’s staff on new directions that remedy the 
defects of the proposed rule and its poorly conceived definition of “wetlands.” 
 
Sincerely, 

 

Aubrey J. D. Bettencourt 
Executive Director 
California Water Alliance 
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